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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECETPT REQUESTED

JUN 182013
Robert Harms
North Dakota Republican Party

P:0.Box 1917

Bismarck, ND 58502
Re: MUR 6663
Dear Mr. Harms:

On June 11, 2013, the Federal Election Commission reviewed the allegafions in your
complaint dated September 28, 2012, and found that on the basis of the information provided in
your <omplaint, and information provxded by Brad Crabtree, Crabtree for PSC, and Perry Miller
in his official capacity as treasurer, there is no reason to believe Brad Crabtree, Crabtree for PSC,
and.Perry Miller in his official capacity as treasurer violated 2'0J.S.C. § 434(f). Accordingly, on
June 1], 2013, the Commission closed the file in this matter.

Documents related to the case will be placed an the public record within 30 days. See
Statement of Policy Regarding Disclosure of Clased Ehforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regardmg Placing First: General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009), The Factual and
Legal Analysis, which more fully explains the Commission's finding is enclosed.

The Federal Election Campaign Act.of 1971, as amended, alléws a complairiant to seck
judicial review of the Commission's dismissal of‘this action. See 2. U.S.C. § 437g(a)(8).

Sincerely,

Anthony I {ennan

‘ b
BY: Peter Blumbcrg
Assistant General Counsel

Enclosure
Factual and Legal Analysis
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EDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Crabtree for PSC. ' MUR: 6663
and Perry Miller in his-official
capacity as treasurer
Brad Crabtree
L INTRODUCTION
Complainant alleges that a candidate for the Nerth Dakota Public- Service Commission,
his committee for that election, and the committee’s treasurer, failed to disclose an.electioneering
communication that allegedly attacked a sitting member of the Public Service Commission, who
was dlso a candidate for Congress. Respondents assert that the commuhi‘cétion, a radio |
advertisement, was exempt from regulation because the communication. was _ent"i"rel‘y focused on
d state election, a non-fedéral committee paid for it, and the comimuriication did not ‘promoié;
support, attack or oppose (“PASO”) a federal candidate. The Commission finds né: reasori to
be'lieve—that the Respondents violated the Federal Election Campaign Act, as amended, (*FECA”
or the “Act”) or Commiission regulations drid closed thie file.
IL FACTS
Brad Crabtrée was a eandidate in the November 6, 2012 eiec‘:ti.o'n. for a vacant seat on
North Dakota’s three-member Public Service Commission (“PSC™), the agency: that regulates:
North Dakota’s public utilities. Crabtree for PSC was his state éa,mpai‘gn committee for that
election, and Perry Miller was the treasurer of Crabtree '-f(")‘f PSC. Kevin Cramer, one of the two
incumbent commissioners ‘on the PSC, was also a candidate for North Dakota’s sole
congressional district ini the general election. Cramer filed.his Statement of Candidacy with the

Commission on October 27, 2011.
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MUR 6663 (Crabiree for PSC)

Factual and Legal Analysis

Page.2

Crabtree for PSC produced a 30-second radio advertisemerit that was broadcast on

various North Dakota radio stations during the period between August 6 and September 30,

2012. The-advertisement, featured Crabtree stating:
I’m Brad Crabiti¢e, candidate for Public Service Cothmissioner. I believe
you deservé more from your public officials. It’s wrong for regulatots to
take political money from interests they regulate. But Public Service
Commissionets Kevin Cramer and .B-r_ian_ Kalk have taken.thousands of
dollars from the very companies and exegutives whose projects they
approve. Our PSC Commilssioners are supposed to ‘watch out for folks
like you, not just the people who sign the c¢hecks.
That’s why I’ve pledged not to accépt any comributions from coripanies
or executives with interests before the.PSC. It*s not what candidates say,
but what they do that matters. -See for yourself at crabtreeforpsc.com
‘where [ post the contributions my campaign receives.
I’m Brad Crabtree, candidate for Public Service Cominiissioner. I'd
appreciate. your vote to help mie put you — the public ~ back into the Public
Service Commission.

Get the rest of the story at crabtreeforpse.com. Paid for by Crabtree for PSC,
Perry Miller, Treasurer.

Compl., Attach 1.

The Complaint alleges that the advertisement was an undisclosed electioneering
communication because the advertisement expressly attacks Cramer, a candidate for federal
office, was publicly distributed within 60 days of the November 6 general election, and was
targeted to the relevant electorate. It further statas that, Crabtree is rot eligible for thie
“exemption available to state and local candidates” because the advertisernent. attacked ot

opposed Cramer.

.
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Factual and Legal Analysis
Page 3

In support of its allegation, the Complaint provided a list.of disbursements to radio
stations showing that Crabtree for PSC paid a total of $28,304.40 to air the advertisement."
Compl., Attach 2. The disbursements are:-each broken down by date ranges of ten to 15 days.
As shown in the tables below, $-5,9-1 3.10 of the disbursements made for thé advértisement aired
during periods of time that are entirely within the 60-day electioneering communication window
of September 7 through November 5. See Table 1, infra. An additional $6,163,20 in
disbursements for thie advertisement aired during a 12-day period, of which only one day
(September 7) is inside the alectioneering commusication window: See Table 2, infra.? Finally,
$15,728.10 in disbursements were for the advertisement that.aired completely outside the

electioneering communication window. See Table 3, infra.

Tablo 1: Ads Broadcast Within Elcctioneering Communication Window
Radio Stations | Broadcast Dates ‘Broadcast Costs
KMJO FM, | . 9n89p8 $617.10
KFGO.AM ] snso9ng | $1,224.00
_KBVB FM ? 9/18-9/28 __$1,428.00
KFYR & KBS§ & KQDY _ | 9/17-9730. | _ $1,589.00
KCIB _9n8-928 | __$476.00
K1ZZ _ .. 918928 | $579.00
‘TOTAL 1 . $5913.10

! In.an effort to verifythe reliability of.the list, the Office of Complaiiits Examination and Legal

Administration (“CELA”) contacted the Coriiplainant by telephone‘to inquire about the source of the disbursement
information. Complainant informed CELA. that the North Dakota Republican Party's media vendor-obtained the
information directly from the radio.stations, but he offered no-other details or documents, dnd iristead asked that we
“exercise[ ] some discretion” and “réfrain [ ] from further prosecution of the complaint” because complainant now
believes that the violations were “inadvertent.” E-mail from.Robert Harris, Treasurer, N.D. Repub. Party, to Jeffrey
8. Jordan, Supervisory Att'y, BEC (Jan. 14, 2013).

2 An oxpenae identificd by Comptainant to KOVC AM, fior $500, for an invoice covering August 30-
September 7 was cxcluded from the calculations because thic radio statien-does notreach 50,000 or more: listengrs,
See 11 C.F.R. § 100.29(c)(6)(i). The Commission confirmed thet each of thu ather mdio stations that broadcast the
advertisement is capable of reaching 50,000 or more-persons in North Dakota, the.relevant électorate. /d.
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Table 2: Ads Broadcast Partlally Wlthln Elcctloneermg Commumcatlon Wmdow 1

_ Radio Statlons _

Broadcist Dates '

. Broadcast Costs

KCIB.

8/28-9/7

.. $499.00

K1ZZ

8/28:9/7

$226.00

87917

_ $50400

KFGO AM.

8/27-9/7

__$1,652.40

KBVB FM

8/27-9/7

$1,332.80

FBVR AM

8127907

$960.00

KSSS

8/27:9/7

$494.00

KoDY

827-97

$495.00

TOTAL

$6,16320

~ Table 3: Ads. Broadcast. Outslde Electmneermg Commumcatwn ‘Window

Broadcﬁst Dates

KQDY

Radlo Statlon_s

.8/8-821

$1, 09200. .

_ _Broadcast Cosfs. . -

KFYR.

8/8-8-21

KNOX

8/6-8/19

$.500:00 e

__$1,38000 .. ..

KMJO

8/7-8/17

$1,239.30

"KFGOAM .. _

_817-819

...$3,530.10

KCIB ..

83817

. $662.00

KIZZ

8/8-8/17 _

$361.00

KSIB.& KSIZ
KOVC & KQDJ

8/9-8/22

8/15-8/29 .

$1,001.30

_KQDJ

8/30-9/6

$200.00

KLTC & KCAD

wlo 9/5

$762.40.._

TOTAL: .

"~ $15728.10
Responderits seek dismissil of the Complairit ot the grounds that the advertisement
related to a state election over which North Dakota law has exclusive. jurisdiction.? Resp. at 3.

The Response further claims that the comimuriication is-exempt frorit Commission regulation

’ Respondents® olaim that this advertisement is exclusively governed by North Dakota law is addressed by

the plain language of the “statc and Jocal candidate” exemption, under k1 C.F.R.§ 100.29(c)(5), which indicates that
generally only ads that PASO a federal candidate are reportable under FECA.
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because it doés not constitute “federal election activity™ as &e‘ﬁ-ned by FECA, and becausg the.
communication qualifies for the “state or local candidate” exemption.to.the electioneering
communications rules under 11 C.E.R. § 100.29(c)(5) - because it was paid for by a state
candidate in connection with a state election and does not PASO a federal candidate. Jd. at i4.
The Response charges that the Complaint omﬁs “material facts” concerning the circumstances of
the election and the related advertisement, including that Cramer;, along with Brian Kalk, were
sitting mambers of tiie PSC who had a practice of accepting contiibutions from the regulated
community and that a criticism of Cramer’s and Kalk’s practice was a “signature issue” in .
Crabtree’s campaign.* Id. at 2. Thus, Respondents argue, when viewed in this context, it is

apparent that.the communication was: focused exclusively on Crabiree’s effort to be ¢lected to

the PSC and did. not attack Cramer as a federal candidate or oppos¢ Craret’s congtessional

candidacy. See Resp. at 2-3. In their view, the advertisement criticizes Cramer solely in his role
as an incumbent PSC commissioner-and that “any unmentioned connotation or inference” to
Crabtree’s federal candidacy was “merely incidental.” /d. at 2-3 & S.
III. LEGAL ANALYSIS

The Complaint allegea that Respondents violated the Act by airing an electione¢ring

communication that cost in excess of $10,000 without filing a required 24 Hour Notice of

Disbursements for Electioneering Communications (FEC Form 9) (“24 Hour Netice”). An

electioneering communication is a broadcast, cable, or satellite communication that: (1) refersto
a clearly identified candidate for federal office; (2) is made within 60 days before: a.general,

special, or runoff election for the office sought by the candidate . . . ; and (3) is targeted to the

! Respondgnts.provided copies of several news reports and préss releasés from April to October 2012

concerning Crabtree’s prior criticism of the two incumbent PSC commissioners. See Résp. at 2, Ex..2.
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relevant electorate. 2 U.S.C. § 434(f)(3)(A); 11 C.F.R. § 100.29(a). A'“c,'learly. identified
candidate” means that the candidate’s name, nickname, photograph, or drawing appears, ot the
identity of the carididate is otherwise apparent thfough an unambiguous reference. 11 C.F.R.

§ 100.29(b)(2). A communication is “targeted to the relevant electorate” when it can be received
by 50,000 or more persons in the district the candidate seeks o represent. 11 C.F.R.

§ 100.29(b)(5). A vommunication that is paid for by a candidate for state or local office in

connection with a state or local election and dees not promote, support, attack oc oppose a

federal candidate is exempt from the statutory definition of electionesring communication. See
11 C.F.R: § 100.29(c)(5).

Persons who make aggregate disbursements exceeding $10,000 for the ¢ost of producing
and airing electioneering communications during any calendar year must, within 24 hours of
each disclosure date, disclose information regarding the communication. 2 U.S.C. § 434(f)(1).
The disclosure must include the identity of the person making the disbursement; the identity of
any person sharing or exercising direction or control over the activities of such person; the
amount and recipient of éach disbursement over $200: the éle'ctic;m to6 whichi the communication
pertains and the name of the identified candldate; and the names and addresses 'of contributors

who give $1,000 or mare in the calendar yeer to the person making the disbursement. 2 U.S:C.

'§ 434(f)(2); 11 C.F.R.§§ 104.5(), 104.20.

Based on the information supplied by the Complaint, $6,529 was spent to broadcast the

advertisement within the electioneering communication windo'.w.’ Additional améunts were

5 When electioneering communications are distributed both inside and outside of the.electioneering

communications window, only those costs to produce and broadcast the advertisement within the electioneering
commuaications.window are reportable. See2 U.S.C. § 434(f)(2)(C). ‘'When necessary, these costs are-prorated to

.exclude costs for distribution outside the window. /d ; Table. 1, supra, shows that $5,913 was.spent for air time that
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necessarily spent to produce the advertisement, but it dees, not appear that the prorated, share of
these production costs would have been sufficient to reach the $10,000:threshold.

Thus, regardless of whether the advertisement was an electioneering communication, the
available information shows that the costs of Crabtiee’s tadio advertisement did noft.su'rp.ass' the
$10,000 threshold requifiné- disclosure. 2 U.S.C. § 434(f)(1). '-There'fofe, Respondents had no
obligation to lile.a 24 Hou'r: ‘Notice with the Commission, |

Acsordingly, the Commissian finds that there is no reason to. believe that the Committee
violated 2 U.S.C. § 434(f) by failing to file a 24 Hour Notice in.connection witli the fadl;o

advertisement and closed the file.

clearly fall within the elgct.io_hgering communications winidow. Further,one day (Septeiriber 7)-of the 10 days
covered by the disbursements included in‘Table 2, supra, falls witliin the window. Allecafing those costs;
approximately $616 iri-additional air tiiie costs are added to the total ($5,913 + $61.6 = $6,529).



